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 In the Matter of the Compensation of JOSE S. SANDOVAL-PEREZ, Claimant

WCB Case Nos. 95-04195, 94-14974

OREGON WORKERS' COMPENSATION BOARD

48 Van Natta 395
February 16, 1996

Reviewed by Board Members Hall and Neidig

[*395] ORDER ON REVIEW

The SAIF Corporation requests review of those portions of Administrative Law Judge (ALJ) Michael V. Johnson's order which: (1) set aside its denial of responsibility for claimant's right leg/hip injury claim; and (2) upheld CNA Insurance Companies' (CNA) "back-up" denial of the same condition based on lack of coverage. On review, the issue is whether CNA's "back-up" denial is prohibited. We reverse.

FINDINGS OF FACT

We adopt the ALJ's findings of fact, but offer the following brief summary of the relevant facts.

Claimant suffered a compensable injury to his right thigh on October 6, 1992. SAIF concedes that it was providing coverage for the employer, Norrell Services, Inc., on the date of injury. However, a claim was not filed until March 1993, after CNA had assumed coverage of Norrell Services, Inc. on January 1, 1993. Claimant was mistakenly given a CNA claim form. CNA later accepted the claim as a nondisabling right thigh contusion on May 4, 1993. (Ex. 11). n1

n1 In the same letter accepting claimant's right thigh contusion, CNA also denied "any effusions or hemorrhage or aseptic necrosis." On August 11, 1993, a prior ALJ set aside a "de facto denial" of "hematoma, scar tissue, tendon contracture, right thigh mass, or muscle rupture." (Ex. 51-3).

Noticing that claimant's injury had occurred during SAIF's coverage, Norrell Services Inc. later notified its parent corporation, Norrell Corporation, of the apparent claim processing error. Norrell Corporation then notified CNA's home office, which in turn notified CNA's Portland, Oregon branch office. In the meantime, CNA continued to provide workers' compensation benefits, including temporary disability, medical services and scheduled permanent disability.

In November 1994, the workers' compensation supervisor of the Portland branch of CNA, Mr. Baisch, determined that records maintained by the State of Oregon "employer's index" mistakenly showed that Norrell Services, Inc. and Norrell Corporation were the same entity and that CNA had been providing coverage for both entities since November 1, 1991. CNA then took steps to issue the appropriate guaranty contract with Norrell Services, with an effective date of January 1, 1993. CNA also issued a disclaimer of responsibility on November 30, 1994 and advised claimant to file a claim with SAIF. On February 17, 1995, CNA formally rescinded its acceptance of claimant's claim and denied responsibility for claimant's October 1992 injury. CNA requested designation of a paying agent pursuant to ORS 656.307.

On March 3, 1995, SAIF issued a denial of compensability and a responsibility disclaimer. As a result of SAIF's compensability denial, no ".307" order was issued. However, SAIF later rescinded its compensability denial on May 22, 1995 and requested designation of a paying agent.

CONCLUSIONS OF LAW AND OPINION

Citing SAIF v. Schaffer, 129 Or App 289 (1994), the ALJ determined that, under ORS 656.262(6), CNA could rescind its acceptance of claimant's claim if its rescission was issued within two years from the date of acceptance. Finding CNA's rescission to have been timely under the statute (a finding that SAIF does not challenge on review) the ALJ then determined that CNA was not prohibited from issuing a "back-up" denial on the merits. The ALJ reasoned that, regardless of whether CNA could have or should have more carefully investigated the claim prior to accepting it, CNA was not precluded from issuing a "back-up" denial under ORS 656.262(2), if it could prove that SAIF was on the risk  when claimant was injured in October 1992. Satisfied that SAIF, not CNA, was the actual insurer when claimant was injured, the ALJ found SAIF responsible for claimant's injury and upheld CNA's "back-up" denial. The ALJ also ordered SAIF to reimburse CNA for its claim costs and awarded claimant's attorney an assessed attorney fee for prevailing against SAIF's denial.

 [*396]  On review, SAIF makes two contentions: (1) that CNA's subsequent discovery that it did not provide coverage of the employer on the date of injury did not constitute "later obtained evidence" under amended ORS 656.262(6)(a); n2 and (2) that CNA's denial is barred by claim and/or issue preclusion. See SAIF v. Hansen, 126 Or App 662 (1994) (having fully litigated compensability of claim, carrier barred by claim preclusion from denying it for lack of coverage). n3

n2 SAIF notes, and we agree, that the result in this case would be the same under either former or amended ORS 656.262(6)(a).

n3 Since we find SAIF's initial contention dispositive, we need not, and do not, address SAIF's claim/issue preclusion argument.

 ORS 656.262(6)(a) provides, in part, that:

"If an insurer or self-insured employer accepts a claim in good faith, in a case not involving fraud, misrepresentation or other illegal activity by the worker, and later obtains evidence that the claim is not compensable or evidence that the insurer or self-insured employer is not responsible for the claim, the insurer or self-insured employer may revoke the claim acceptance and issue a formal notice of claim denial, if such revocation of acceptance and denial is issued no later than two years after the date of the initial acceptance."

 ORS 656.262(6) allows "back-up" denials based on lack of coverage, provided that the claimant's compensation is not at risk and the dispute is limited to which carrier is responsible for payment of benefits.  SAIF v. Schaffer, supra; see also Garcia v. SAIF, 108 Or App 653 (1991). As previously noted, SAIF does not dispute that CNA's denial was issued timely under the statute. The question here is whether CNA's denial was based on "later obtained evidence." We agree with SAIF that it was not.

In Ralph E. Murphy, 45 Van Natta 725 (1993), we held that the legislative history behind ORS 656.262(6) supported an interpretation that evidence in support of a "back-up" denial must be obtained or discovered after acceptance of the claim. Such new evidence does not include a new analysis or legal conclusion based on the same information the carrier knew, or should have known, at the time of acceptance.  Id. at 727 (emphasis added).

In this case, CNA's claim supervisor testified that CNA had possession of an insurance contract when claimant filed his claim in March 1993 that showed that its coverage did not commence until January 1, 1993. (Tr. 34). Although Mr. Baisch later testified that the only information available in the Portland, Oregon branch office when the claim was filed was that CNA insured Norrell Services Inc. (Tr. 35), we do not consider Mr. Baisch's discovery that CNA was not providing coverage on claimant's date of injury to be "later obtained evidence." Instead, based on Mr. Baisch's testimony, we find that CNA, as a corporate entity, knew or should have known that it was not providing coverage of Norrell Services, Inc. when claimant filed his claim. Although accurate coverage information may not have been available to the Portland branch office of CNA, we do not limit CNA's knowledge to information available in its local office. Cf.  Nix v. SAIF, 80 Or App 656 (1986) (employer knowledge legally attributable to an insurer).

Moreover, we are not persuaded by CNA's contention that the erroneous information contained in the employer's index excused its failure to accurately determine insurance coverage when claimant filed his claim. The claims examiner who accepted the claim did not testify. There is no evidence in the record that CNA checked the employer index prior to accepting the claim or that CNA relied on the incorrect information in the employer index in deciding to accept responsibility for claimant's injury in May 1994.

When it accepted claimant's claim, CNA had in its possession an insurance contract which set out its period of coverage for this employer.  (Tr. 34). CNA's subsequent discovery that it did not provide coverage on the day that claimant was injured does not constitute "later obtained evidence" sufficient to support issuance of its "back-up" denial of responsibility. See CNA Insurance v. Magnuson, 119 Or App 282, 286 (1993) (reevaluation of known evidence, for whatever reason, is not "later obtained evidence"); Michael J. Bollweg, 47 Van Natta 2168 (1995); Ralph E. Murphy, supra.
 [*397]  Accordingly, we reverse the ALJ's decision in setting aside SAIF's denial of claimant's right hip/leg injury and in upholding CNA's "back-up" denial. Moreover, given this conclusion, we also reverse the ALJ's order that SAIF reimburse CNA for its claim processing expenses, n4 as well as his assessment of a $ 1,000 attorney fee for claimant having prevailed against SAIF's responsibility denial.

n4 Even if SAIF was responsible for claimant's injury, the ALJ had no jurisdiction to order it to reimburse CNA, inasmuch as reimbursement disputes between insurers are not "matters concerning a claim" over which the Hearings Division has jurisdiction.  EBI Companies v. Kemper Group Ins., 92 Or App 319, 322, rev den 307 Or 145 (1988).
However, by virtue of this order, CNA's responsibility denial has been overturned. Inasmuch as claimant has finally prevailed against CNA's responsibility denial, claimant's counsel is entitled to an attorney fee pursuant to ORS 656.308(2)(d). See Julie M. Baldie, 47 Van Natta 2249 (1995). Amended ORS 656.308(2)(d) limits claimant to a maximum $ 1,000 attorney fee "for finally prevailing against a responsibility denial," absent a showing of extraordinary circumstances.

While the legal issues presented in this case were somewhat unusual, the hearing lasted an hour and 40 minutes and produced a 36 page transcript. There was only one witness and the record consisted of 45 exhibits. Under these circumstances, we do not find that this case involves "extraordinary circumstances." We conclude that, considering the factors set forth in OAR 438-015-0010(4), such as the time devoted to the case (as represented by the record and claimant's respondent's brief), the complexity of the issue, and the value of the interest involved, claimant is entitled to a $ 1,000 attorney fee for services at hearing and on review, payable by CNA.  See Tammy Locke, 48 Van Natta    (February 7, 1996) ($ 1,000 attorney fee limitation under ORS 656.308(2)(d) is cumulative for all levels of litigation).

ORDER

The ALJ's order dated July 31, 1995 is reversed in part and affirmed in part. Those portions which set aside SAIF's responsibility denial and upheld CNA's "back-up" denial are reversed. SAIF's responsibility denial is reinstated and upheld. CNA's "back-up" denial is set aside and the claim is remanded to it for further processing in accordance with law. The ALJ's assessment of a $ 1,000 attorney fee against SAIF for its responsibility denial and his order regarding reimbursement of claim expenses, are also reversed. Claimant's attorney is awarded $ 1,000, to be paid by CNA, for services at hearing and on review in finally prevailing over its responsibility denial. The remainder of the ALJ's order is affirmed.
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